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PARTI 



INTRODUCTION 



1 .1 This consultation paper concerns access to courts which are conducting 
family proceedings and reporting by the media of those proceedings. The paper sets 
out both the current law and the issues to be considered if there are to be changes 
to the law. It is lengthy, mainly because of the need to set out the detailed provisions 
of the current law (Part II). Readers who do not wish to study these provisions in 
depth may wish to concentrate their attention on Parts III and IV in which we set out 
the issues of principle and possible options for change. 

1 .2 This paper is issued as part of the Lord Chancellor's rolling programme 
of reform of family law and business. During the passage of the Children Bill, the Lord 
Chancellor established an interdepartmental working party, the Family Law and 
Administration Working Party (FLAWP) to oversee that programme. The consultation 
paper is the work of a working group of FLAWP. The group consisted of officials from 
the Lord Chancellor's Department, the Home Office (Magistrates' Courts' Division 1 ) 
and the Department of Health, with assistance from a Law Commissioner and from the 
Law Commission's Family Law Team. 



Arrangement of this paper 



1.3 In Part I we set out the terms of reference and background to the review, 

together with a list of the proceedings covered by the review. In Part II we describe 
at some length the diversity of the current law and practice as it applies to access to 
and reporting of family proceedings. Part III then presents an analysis of the principal 
arguments for and against conducting family proceedings in public and open reporting 
of family proceedings, and Part IV moves on to look at the need for change and 
presents a number of possible options. Part V summarises the paper and focuses on 



1 The Magistrates' Courts Division of the Home Office became part of the Lord Chancellor's 
Department on 1 April 1992. 
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issues raised in previous Parts in the form of a list of questions on which we seek 
views. 



Isims of refe r e nce 



1 A When the Children Act 1989 was implemented in late 1991 it created a 

concurrent jurisdiction for proceedings, allowing for the transfer of cases between the 
magistrates' courts, 2 the county courts and the High Court. This highlighted the need 
for consistency in the rules on access to and the reporting of proceedings under the 
Act and, indeed, in respect of family proceedings generally. The working group of 
FLAWP was therefore set up in October 1991 and charged with carrying out a full 
review of these rules. It was given the following terms of reference:- 



"To review the law and practice in relation to access to and reporting of family 
proceedings. Its aim will be to identify anomalies and shortcomings within the 
present system and to make recommendations for reform. In particular it 
shall:— 

(a) have regard to the underlying principles of open justice, the need 
to promote the welfare of children and respect for the privacy of 
individual family members; 

(b) identify existing inconsistencies and anomalies in the law and 
practice of access to and reporting of family proceedings; 

(c) in the light of (a) and (b) consider whether there should be a 
consistent code, what this code should contain and whether any 
special rules are necessary in respect of any particular type of 
proceeding or any particular matter; and 

(d) consider a means of ensuring the effective operation of this code 
at all levels." 



1.5 The Government's purpose in issuing this paper is to seek the views of 

interested parties and the general public on the case in principle for rationalisation of 
the rules on access to and reporting of family proceedings, and on the relative merits 



2 Magistrates' courts are termed family proceedings courts under the Children Act when handling 
family matters. 
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of possible options for reform. The Government will not take decisions to reform the 
[law in this area un II after its process of consultation and an assessment of resource 
implications have been completed. A preliminary assessment of the likely costs of any 
change indicates that these are likely to be de minimis. 

Background to the review 



^ *6 While the general rule of English law is that all courts should sit in public, 

substantial inroads into this rule have been made over the years. Acts of Parliament 
and rules of court have authorised courts to sit in private when hearing family 
proceedings; and legislation passed in 1926, 1968, 1980 and 1989 has imposed 
reporting restrictions in certain family cases. The law has developed in a piecemeal 
fashion and therefore contains many inconsistencies. A full account of the current law 
is given in Part II of this paper. 

1 * 7 The growing inconsistency in this area of law has not passed unnoticed. 

As early as 1974 the Finer Committee 3 recommended in the context of proposals for 
a family court that the practice of hearing proceedings in private in the High Court 
should be extended "to all hearings which ... the public interest did not decisively 
demand should be conducted in open court", in 1985 the Booth Committee 
considered whether the privacy of matrimonial proceedings should be extended to 
defended petitions for divorce and commented that "the extensive press coverage 
which some defended divorce cases attract is often distasteful and may be very 
damaging for the parties themselves and for their children. These considerations 
constitute a powerful argument for private hearings of divorce suits." 4 The Cleveland 
Report (1988) urged a rationalisation of restrictions on reporting by the media and 
recommended, at the very least, an automatic ban on the identification of children 
involved in family proceedings. 5 In 1990 the Calcutt Committee made reference to 

3 Report of the Committee on One-Parent Families, (1974), Cmnd. 5629, para. 4.408. 

4 

Report of the Matrimonial Causes Procedure Committee, 1985, para. 4.100. 

5 Report of the Inquiry into Child Abuse in Cleveland 1987, (1988), Cm. 412, para. 16.51 . 
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